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Prosecution Case

Counts 1, 2, 3 and 4: Jane Doe #1: Dorothy C.

On January 17, 1997, Dorothy C. was living alone on Vista
Avenue, in Long Beach; she went into her bedroom between 11:00 and
12:00 p.m., without giving anyone permission to enter her home. As
she was preparing for bed, a man came up from behind, grabbed her
arms, and told her to cooperate and she wouldn’t get hurt. The man,
wearing a navy blue ski mask, forced her onto her bed, removed her
underwear and orally copulated her, stopping periodically to talk. If
Dorothy C. began crying, the man would threaten her again; at some
point, he put his mouth on Dorothy C.’s breasts and neck, and asked
her to put his penis in her mouth. She orally copulated him, a minute
later, he turned her over and put his penis in her vagina, ejaculating
outside the vagina one to five minutes later. (RT 798-801, 803-804)

After cjaculating, the man retrieved his underwear, wiped
Dorothy C.’s back, and told her he had broken in, waiting while she left
the house and returned a video. The man said he walked through her
home while she was gone, looking at her things; he asked Dorothy C. if
she had a boyfriend. She said she did; she told him she went to church.
He mentioned things he’d noticed in the house, like a light that needed
repair, and asked her when she was to get up the next morning, and if
she’d set the alarm. The man did not say anything about himself, or
identify himself by name. After twenty minutes, the man dressed and
left. Before leaving, he told Dorothy C. not to do anything for twenty
minutes; after he was gone, Dorothy C. called the rape hotline, then the
police. The man was in Dorothy C.’s home for at least two hours. (RT

800-802)

The police arrived; Dorothy C. was subsequently interviewed

by detectives and examined by a forensic nurse specialist! ; an external

! Malinda Waddell, director of Forensic Nurse Specialists,

Inc., was the forensic nurse specialist who examined Dorothy C..



genital swab, a breast swab, and a reference sample was taken and
transported to the police department and then to the Los Angeles
Sheriff’s Department Scientific Services Bureau Crime Laboratory.
Approximately two and a half years later, a detective took an oral
reference sample from Dorothy C. and booked it to the crime lab. (RT
802, 1153-1161, 1418-1420, 1432) Dorothy C. described her assailant
to the nurse and to the attending officer as 5'6" or less, 140 to 150 Ibs.,
and Hispanic. (RT 811, 1423)

At trial, Dorothy C. testified she did not know appellant, but
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recognized “the shape of his eyelids,” “the hair under his lip,” and the
color of his skin as belonging to the man who raped her. She also
thought she would probably recognize his voice if he spoke: Dorothy C.
told police she believed  her attacker was Hispanic because he had a
slight accent. She told police she was “almost positive” the man was
5'6" “or less,” that he was of average build, about 140 pounds, and had
a scar on his upper right thigh.? She tried to be as accurate as possible
in her post-attack description to police; she was once shown three
composite sketches of a suspect, and told the officer she could not
eliminate the person represented in the drawing, saying her attacker
had the same hooded eyelids, and “could be” the same mouth. (RT
803-804, 813-821, 1423-1424) On January 23, 1997, Dorothy C. was
shown two photographic lineups; at the first, she indicated one of the
individuals “might be” the rapist; the person selected was not appellant,

She also hired and trained Toyetta Beukes, Jan Hare, and Sue
Gorba. (RT 1153-1155)

2 On cross-examination, Dorothy C. testified she “might

have said” the man was between 5'6" and 5'10, he “might have
been” Hispanic, it “might have been” a scar on his thigh, and she
“may have” said he was 140 pounds. She also testified she
might not be a very good judge of height, and that the scar could
have been semen. She said her description to police the night of
her attack was as accurate and truthful as she could be “under the
circumstances.” (RT 804-806, 809-810, 812-813)



but a Hispanic man named Jesus Soto. At the second, Dorothy C.
again identified someone other than appellant as possibly being her
assailant. She again told police she was “almost positive” her attacker
was 5'6" “or less.” (RT 823-827, 1424-1426)

At trial, Dorothy C. testified she’d seen appellant’s picture and
read about his prosecution in the newspapers, and believes he is guilty.
(RT 808, 821, 830) Defense counsel was 5'6 _"; when counsel asked
appellant to stand at trial, and asked Dorothy C. if her attacker was
closer to counsel’s height or appellant’s height,* Dorothy C. testified her
attacker was “probably” appellant’s height. (RT 809-811) When
appellant was asked at trial to repeat some of the things said during the
attack, Dorothy C. identified his voice as sounding like the person who
assaulted her; appellant did not sound like he had a Hispanic accent.

(RT 828-829)

Counts 5, 6, 7, 8 and 9: Jane Doe #2: Barbara B.

On May 13, 1998, Barbara B. was fifty-eight years old, living
alone on Elliot Lane, in Long Beach. By about 10:30 p.m., Barbara B.
had fallen asleep with the television and light on; she woke feeling a
weight on the bed, then a hand over her mouth. A man said, “I don’t
want to hurt you.” Barbara B. testified he spoke in a whispery voice she
“probably wouldn’t recognize again.” (RT 913-915) The man had
Barbara B. roll onto her stomach, she said she had a bad back, he had
her roll onto her back, her nightgown pulled over her head. She could
not see, “and didn’t want to.” Barbara B. felt the man against her; it
felt as if he was naked. The man kept saying things like, “I don’t want
to hurt you; I just want to make love to you.” Barbara B. thought she’d
try to cry, but the man’s voice got harsh, and he told her to stop it; she
decided it was best to “get it over with as soon as possible.” (RT 915-
917, 925, 1490)

The man fumbled, touching Barbara B.’s breasts with his
hands and mouth, then put his penis in her vagina. She could not tell if

} According to appellant’s Penal Code section 969,

subdivision (b) packet, appellant is 5'8". (CT 1372)



he ejaculated or withdrew, but he put his penis in her vagina a second
time; he also orally copulated her. Barbara B. did not feel a glove on
the man’s hand. Throughout, the man continued to tell Barbara B. he
only wanted to make love to her and not to hurt her. After, the man
told Barbara B. he was going to leave and she should count to fifty. She
started counting to herself, he told her to count out loud. As Barbara B.
heard the man leave, she asked him to close the door so her cats
wouldn’t get out; she heard him go through the kitchen and close the
sliding glass door as he left. Barbara B. then called police. (RT 917-
920, 925)

The police arrived, Barbara B. was taken to the hospital and
examined by a forensic nurse specialist, who took swabs from Barbara
B.’s body, including an external genital swab, and swabs from Barbara
B.’s breasts, and her right buttock. A reference blood sample and oral
sample were collected at later dates. The samples were transported to
the Long Beach police and then to the Los Angeles County Sheriff’s
Department Scientific Services Division. There were multiple bruises
on Barbara B.’s leg; she had genital tears and a hematoma to her
genitalia, indicative of sexual assault. The police kept Barbara B.’s
nightgown. (RT 921, 1345-1352, 1403-1404, 1442-1444, 14866-1489)
Barbara B. told police and the nurse specialist she believed the man was
white, in his 20s, with no body hair. At trial, Barbara B. was unable to
identify her assailant. She could only describe him as “fairly young”
based on the timber of his whisper. She could not recall why she had
said he was white. (RT 921-924, 1490)

Counts 10, 11, 12 and 14: Jane Doe #3: Marion ].

Marion J. was living alone in a house on Colorado Street in
Long Beach on July 31, 1998; around 1:30 or 2:00 a.m., she returned
home with a friend from Ralphs. The friend left without coming inside
the house, and when Marion J. went in, she noticed her five cats were
under the bed and her back door was open. She closed and locked the
door, and took a shower. Her friend called around 2:15 or 2:30 to let
Marion J. know she’d arrived home safely; Marion J., who had been
laying on her bed waiting for the call, then fell asleep. (RT 866-868)
She woke about 3:15 a.m. because someone’s hand was around her

throat. The person took Marion J.’s glasses and told her if she



screamed, he’d snap her neck. Marion J. said she wouldn’t scream, the
man pulled her nightgown over her head and told her to open her legs,
she did, and he put his penis in her vagina. The man then took his
penis out of Marion J., lifted her leg and reinserted his penis. Next, the
man turned Marion J. over and put his penis in her vagina a third time
while pulling her hair back. Marion J. was bleeding; the man got a
towel from the bathroom, wiped her, laid on the bed, and told Marion
J. to get on top of him because it would be easier for her to “control it.”
Marion J. did, and the man’s penis again went into her vagina. (RT
868-870, 875)

Afterwards, the man laid next to Marion J.; he told her “it was
a date” and to think of him as a lover. The man said she was “really
tight” and that he had chosen her because she was a little overweight
and “looked like Suzie Homemaker.” He said he liked her breasts, and
bit and licked them. Marion J. said her back hurt, and the man rubbed
her back. He told her again she was a little bit overweight; he knew she
had a bicycle because he had stood outside her door where she kept her
bicycle: he told her he’d meet her on the bike path. The man said he
“wanted to come,” climbed on Marion J. again, and reinserted his penis
in her vagina. Marion J. thought he may have ejaculated. She told
him he was hurting her, that she’d had enough. He said he would
leave, but laid back down again, asked what her name was and where
she worked and if she wanted him to come back and see her again.
Marion J. said no. The man told Marion J. he would send her a
guardian angel to watch over her, looked at the angel tattooed on her
ankle, and said he liked her angel. He asked if she had a guardian
angel watching over her, and she said she didn’t think so. The man
told Marion J., “You didn’t die tonight.” He asked again if she wanted
him to return, she said no, and he said he wouldn’t be back. He said he
knew she was going to call the police, but to wait twenty minutes after
he left; he also told her to take a self-defense class “so this wouldn’t
happen again.” (RT 870-872)

The man left; Marion J. immediately locked her door and
called her friend and the police. The police arrived, and took Marion J.
to be examined by a forensic nurse specialist. Swabs were taken from

Marion J.’s breasts, vagina, and mouth; a Long Beach detective took an



oral reference sample from Marion J. in 1999. All samples were
transported to the Los Angeles County Sheriff’s Department Scientific
Services Division. Marion J. had bruises on her arms and legs, multiple
tears to her vaginal walls outside the vaginal area, and tears outside her

anal area. (RT 872-873, 1352-1355, 1406, 1420-1422)

The assault lasted a hour; at the time of her attack, Marion J.
was a virgin. (RT 873, 875, 897) Marion J. described her assailant to
police as between 5'9" and 6' tall, with hazel eyes and dark hair “like
little dreads or curls, but more like dreads,” and was thin, but had well-
defined arms. The man had a thin moustache, freckles on his shoulder,
and wore bicycle gloves on his hands. The fingers were cut from the
gloves. He was naked during the assault; he told Marion J. that his
name was “Tino.” (RT 873-875, 887, 896) During the assault, Marion
J. peered under her arm to look at her assailant’s face. The man saw
her do this, and moved the nightgown to block her view. (RT 875)

On August 21, 1998, a few weeks after the attack, Marion J.
saw someone whom she recognized as her attacker parked in an orange
truck near her house. The man was wearing a painter’s hat; he turned,
looked at her, smiled, and slowly drove away. She called the police,
telling them she was “almost certain” the person parked in the pickup
was the person who assaulted her; a detective subsequently showed her
a composite drawing, and Marion J. said she was “absolutely certain”
the suspect was her rapist. Marion J. saw another composite of the
same suspect on another occasion,* again identified that suspect as the
rapist, and called police. (RT 876-878, 888-895, 1427-1431) Marion J.
testified she told police the man had hazel eyes; at trial, she said they
were light hazel to brown. Marion J. also told police the man’s hair was
brown, and he had a moustache. Marion J. could not recall if he had a
goatee. Marion J. testified she “never said” the man was white, possibly
Grecek or Puerto Rican. She did not recall telling the officer that her

4 Marion J. testified she saw this composite on a store

front in Belmont Shore, where it had been posted by Long Beach
police. (RT 893, 1430) Marion J. did not identify any of the
suspects in a six-pack shown her by detectives. (RT 895)



assailant had “lots of freckles,” or that there were freckles all over the
man’s body. She described the man to police as “well-tanned”; at trial,
she said “olive-colored.” (RT 880-888, 894-897) Marion J. told the
forensic nurse specialist the man had freckles on his arm, a thin
mustache, and brown, chin-length dreadlocks. (RT 1386)

At trial, Marion J. believed if she heard her attacker’s voice,
she would recognize it: when appellant repeated “Don’t scream. T’ll
snap your neck,” Marion J. said it was the rapist’s voice, and identified
appellant as the man who raped her. (RT 875-876, 878) Marion J.
said she had “not really” followed appellant’s story in the newspapers,
though she had read some articles about the case, and on the evidence
against appellant, including reports that DNA evidence “conclusively
proved” appellant was the rapist, and had seen appellant’s photograph
in those articles. Marion J. wanted to see appellant convicted. (RT

878-880)

Counts 15 and 16: Jane Doe #4: Carol R.

On September 18, 1998, Carol R. was fifty-four years old,
living on Covina Avenue in Long Beach; Carol R. was living with her
adult daughter and eleven-month-old grandson; that evening, her
daughter was not home. Carol R. went to sleep around 10:00 p.m., her
grandson was asleep in his crib in another room in the house. Around
11:00 p.m., Carol R. woke to find a man standing beside her bed with
his hand over her mouth. The man was wearing a glove, but his fingers
were exposed, like a bicycle glove.> Carol R. noticed the man had
something covering his face, but could not tell what it was. There was a
struggle as the man turned Carol R. over, face down into her pillow.
(RT 1105-1108) It was difficult to breathe; the man told Carol R.,
“Stop screaming. Don’t make me hurt you.” He asked her name,
Carol R. didn’t respond, he asked again, she didn’t respond, he asked a
third time, she told him her name, and he repeated his admonition,
calling her by name. Carol R. stopped struggling, and the man
touched her bare breast and put his penis in her anus. After

No fingerprints were found.



withdrawing his penis, the man pushed Carol R. down flat, covered her
with a blanket, and left. (RT 1108-1109)

The bathroom window had been closed, but unlocked before
Carol R.’s attack; afterwards, Carol R. noticed it was open. Carol R.
discovered the telephone by her bed was disconnected, and called
police from another telephone. They arrived, and Carol R. was taken
to be examined by a forensic nurse specialist. (RT 1109-1110) An
identification technician observed what appeared to be feces on the
center of Carol R.’s bathroom window sill. Forensic samples were
collected, taken to the laboratory, air dried, then frozen and transferred
to the crime laboratory. (RT 1143-1152, 1410-1411)

Carol R. told police she thought her assailant was white or
Hispanic, had a slight ethnic accent, was of average build, and not of
large stature. (RT 1111) Prior to the assault, there was no feces under
the bathroom window. (RT 1109)

Counts 17, 18, 19, 20, 21, 22, and 23: Jane Doe #5: Esther R.

On November 21, 1998, Esther R. was thirty-two years old,
and living in a duplex on Markita Street in Long Beach; that night, she
came home alone around 10:00 p.m., and went to bed at 10:30 p.m.
(RT 926-927) About 2:00 a.m., Esther R.’s cat made a sound which
woke her; she got up to look for the cat, turned on the light, and found
a man in the bedroom doorway, wearing pants, gloves, and a white-
hooded pullover jacket with stripes on the chest. Esther R. could not
see his face clearly because she is nearsighted, was not wearing her
glasses, and was half-asleep. (RT 928-929)

Esther R. screamed; the man put his hands over her mouth;
they struggled, and fell to the floor. The man was on top of Esther R.,
holding her down; he asked why she bit him, and said that if she hadn’t
bitten him, he wouldn’t have had to hurt her and that she should not
have “done that.” Esther R. did not recall biting the man. The man
told Esther R. to go close a living room window that had been closed
when she went to bed, then to go to the kitchen and close the door and
the security door. Afterwards, the man had Esther R. sit in a director’s
chair in the living room; he told her he wanted to give her an orgasm,



and moved her legs apart. The chair was not sturdy, so the man took
Esther R. to her bedroom and had her lie on her back on the bed. (RT
928-932) He orally copulated Esther R. for ten to fifteen minutes, then
cuddled her and asked if she was married, what her sex life was like,
what her name was, did she have children, where she lived, and where
she was from. At some point, Esther R. told the man she was thirsty,
and he went to the kitchen; returning with a cup of Pepsi, the man said
he intended to “make love” to Esther R.. Esther R. tried to dissuade
him by saying she had Hepatitis B and C and was afraid to take the
AIDS test because her “fictitional ex-husband lover” had tested positive
for HIV. She asked the man to use a condom, and gave him a box
she’d received as a gag gift from a friend. (RT 932-933)

There was another struggle, which Esther R. again lost. After
putting on two condoms, the man put his penis in Esther R.’s vagina
while Esther R. laid on her back, begging him not to do so. About five
minutes after the initial penetration, the top condom broke; the man
removed his penis from Esther R., replaced the condoms with two new
condoms, and re-inserted his penis. Another five minutes later, the
man removed his penis, put Esther R. on her hands and knees, and
entered her from behind. (RT 934-935) At some point, the man took
out his penis and repositioned Esther R. on her side, again entering her
from behind; the man then put Esther R. on her back and “hands over
the head to grab the headboard.” During these repositionings, the top
condom kept breaking, and the man would pull out his penis to replace
the condom, then resume penetration. The man also kissed, fondled,
and sucked Esther R.’s breasts. (RT 935-936, 939)

The sexual activity ended when Esther R., “torn up badly,”
couldn’t stifle her cries of pain, which stopped the man. He cuddled
Esther R. for hours, telling her that he had never “done it” before, was
sorry, wanted her to forgive him, and wanted her address so he could
send her flowers. Esther R. asked the man’s name; he said “Max.”

During their conversation, the man spoke in a deliberate whisper,® and

6 Esther R. testified that as the man became sleepy during

their conversation, his voice would progress from a whisper to a



appeared drowsy, but not enough to drop his head. Esther R. lied to
the man, saying she was from Poulsbo, Washington; he seemed familiar
with the Washington and Oregon area, particularly Seattle, Portland,
Puget Sound and the Oregon waterfront.” (RT 936-938, 946) The man
said he would leave before dawn, and did; he told Esther R. to wait ten
minutes before doing anything, and that the next time this happened,
she should kick the person, fight him off. (RT 938) Esther R. called
police as soon as the back door closed; they arrived within two minutes,
and Esther R. was subsequently examined by a forensic nurse specialist,
who took an external genital, nipple and breast swabs from Esther R..
An oral reference sample was later taken by a detective. All samples
were transported to the Los Angeles County Sheriff’s Department
Scientific Services Division. Esther R. had multiple abrasions and
lacerations in her labia. (RT 939, 1394-1399, 1406-1407, 1432-1433)

The encounter lasted about three hours. Esther R. did not see
the man’s face clearly, and could not identify him. She told police he’d
pulled her nightshirt up so she could not see him, but had touched his
head once and felt small braids or dreadlocks. She thought the man
was 5'8" or 5'9" tall, based on a comparison with her own height, and
described him to police as “mocha,” possibly a light-skinned Hispanic,
with a wiry, muscular build, about 160 Ibs.. The man was not fat: he
had muscle tone “without a body builder’s muscle tone.” She felt “a
small amount” of hair on his chest. Esther R. was not able to identify
the man from either a photographic lineup or a composite drawing.
(RT 939-945, 1435-1436)

normal speaking voice; he would then “remember” and return to
whispering. (RT 940)

! On the sexual victim assault questionnaire Esther R.
filled out for police, she indicated her assailant appeared familiar
with Portland, Oregon, and did not mention Washington. (RT
945-946)



Counts 27, 28, 29 and 30: Jane Doe #6: Gloria C. 8

On August 21, 1999, Gloria C. lived alone on Prospect
Avenue in Long Beach; she had fallen asleep in her chair in the front
room and was awakened by a hand on top of her head. She said, “not
you again.”® The man answered, but Gloria C. was not sure what he
said or if he remembered the previous incident because the man did not
know what her colostomy bag was. The man’s voice sounded “very
similar” to the man’s voice in the earlier episode. Gloria C. asked the
man how he’d gotten inside, he said he’d climbed through a window.
The man told Gloria C. to shut up, took her to the divan, pushed her
down, then moved her to a wider window seat. The man digitally
penetrated Gloria C.’s vagina, then put his penis in her vagina. (RT D-
16-D-19, D-24-D-26-D-27) Gloria C. could not see the man’s face
because he’d covered her face with a pair of her shorts. The man’s
penis slipped in and out of Gloria C.’s vagina, though she could not
recall how many times. The man referred to himself as a “hot cock,”
and said, “Relax and you will enjoy it.” Gloria C. thought he
ejaculated. Afterwards, the man put a pillow over Gloria C.’s face and
told her not to move for ten minutes. Gloria C. got up as soon as she
heard the floorboards stop squeaking; she went into the kitchen, found
the door she had locked was now wide open, the window screen and

8 Testimony of Jane Does #6, #7, and #13 was videotaped

before trial pursuant to a Penal Code section 1336 stipulation.
(RT D-3-D-5) Gloria C. was approximately 82 years old at the
time of her testimony (RT D-10); Francine J. was 80 years old
(RT D-34); Vicky Sue B. was scheduled to be out of state at the
time scheduled for trial (RT D-58-D-61). The jury was advised
before watching the tapes that they were to consider the
testimony as trial testimony, and transcripts of the tapes were
provided. (RT 900, 902-903)

? This referred to Gloria C.’s account of a prior rape on

August 3, 1999, charged as counts 24, 25 and 26; again, the jury
acquitted appellant on those counts.



some of the glass louvered window panes gone. (RT D-20-D-23)
Gloria C. called the emergency number; police arrived, and took the
plaid throw from the divan. Gloria C. was taken to the hospital,
examined by a forensic nurse specialist, samples taken, given to police,
then transported to the Los Angeles County Sheriff’s Department
Scientific Services Division. (RT D-23, 1407-1409, 1444-1446)

Gloria C. only saw the man’s right hand, and three or four
inches of arm above his wrist. According to Gloria C., she told the
police either the man was white or “wasn’t black.” The bottom of the
man’s hand was uncallused, and he had “bristly,” or coarse, hair on his
inner thighs. She told police the truth about the incident, including her
description of her assailant. (RT D-27-D-33) According to one of the
officers at the scene, Gloria C. identified her attacker as white. (RT
1409)

Counts 31, 32, 33, 34, 35, 36, 37 and 38 : Jane Doe #7: Francine ].

On April 2, 2000, Francine J. was living alone on Marakita, in
Long Beach; by 6:00 or 7:00 p.m., she had showered and gone to sleep,
wearing an old short nightgown. As was her habit, Francine J. had
locked all doors: she also had sticks behind the doors and windows
except for the bathroom window, which she kept partially open for
ventilation. Francine J. woke to find a hall light on which she never
used, and then someone “pounced” on her. A gloved hand was put
over her face, a finger into her mouth; Francine J. bit down hard. The
glove felt rough, like a work glove. A man rolled up Francine J.’s
nightgown and used it to cover her eyes and ears, tying it in the back,
and putting her hands behind her. He told Francine J., “Do as I say
and I won’t hurt you.” Francine J. said she would, and asked him
please not to hurt her. The man asked Francine J. what her name was,
and if she was alone; Francine J. told him her name, and said she had a
friend who occasionally came in after midnight to sleep at the house.
Francine J. lied about the friend. (RT D-35-D-39, D-49)

The man asked how long it had been since Francine J.’d been
sexually active, she said it had been many years. The man put his penis
in Francine J.’s vagina, removed his penis, and told Francine J. to put
his penis in her mouth. As she did, she noticed the man had a “metal



ring” around his penis. At some point, the man took his penis from
Francine J.’s mouth and put it back into her vagina; periodically, he
had her change positions from her back to her side, removing his penis
to do so. Francine J. didn’t remember how many times this happened,
though it was more than twice. The man told Francine J. to lie face
down; Francine J. became worried he would anally penetrate her, and
asked him not to, because she had hemorrhoids. He did not. The man
had Francine J. orally copulate him again. Francine J. could not recall
if she orally copulated him two or three times. During the encounter,
the man left and went to the bathroom more than once. After the
second oral copulation, he went to the bathroom, returned, and put his
penis in Francine J.’s vagina again. At some point, Francine J. asked
the man for a drink of water; he gave her the bottle she kept on her bed
stand. Francine J. could not remember if the man touched her breasts.
Francine J. was in a lot of pain as the attack happened shortly before
she had hip replacement surgery; she told the man about her
discomfort, and he put a pillow on the night stand to support her leg.
(RT D-39-D-42, D-46-D-49)

After a while, Francine J. told the man she was in a great deal
of pain; he asked her for five more minutes, and after five minutes, left,
telling her not to move for twenty minutes. She didn’t hear him, and
he repeated the instruction. About ten minutes later, Francine J. went
into her dining room, found the sliding glass door open, then called the
emergency number. (RT D-44-D-45) The police arrived, and took
Francine J. to be examined by a forensic nurse specialist. Francine J.
had bruises on her body, and one breast was reddened, in addition to
“pinpoint” bruises and multiple tears around her labia and outside her
genitalia. Swabs were taken from Francine J.’s right shoulder, left
breast, right breast and mouth, transported to the police station and
then to the crime laboratory; a reference swab was taken at a
subsequent date and transported to the crime lab. (RT D-45, 1355-
1358, 1411-1412, 1437-1439, 1441, 1444-1445)

During the assault, Francine J.’s nightgown periodically
“slipped a little” so she would catch “glimpses™ of her assailant’s face.
The man’s hair was either dark blonde or light brown, “loose curls” on
top and short on the sides, a “neat haircut.” She thought his eyes



slanted a little on the outside, and noted he had “quite a bit” of body
hair, but not dark or black body hair. Francine J. told police he had a
medium build, “not a real big heavy guy”; she testified he seemed “not
real tall,” with more of a slender build. The room was lit by a light from
outside Francine J.’s bedroom window, the small nightlight in the base
of her night stand lamp, at one point, the light from the television after
the man asked Francine J. to turn it on. Francine J. said her attacker
did not look dark, and described him to police as white. (RT D-43-D-
44, D-49-D-53, 1440)

On May 1, 2000, Francine J. called Detective Kriskovic and
told her she’d received a telephone call from a man; after the caller
hung up, Francine J. recognized his voice as her attacker’s. Francine J.
testified she wasn’t “100 percent sure” it was the same man, but it was a
voice that was similar. (RT D-57-D-58)

Counts 39, 40, 41, 42, 43, 44, 45, 46 and 47: Jane Doe # 8: Rosalie M.

On June 11, 2000, Rosalie M. was sixty-one years old, living
alone in a mobile home park in Huntington Beach, California. That
night, Rosalie M. went to bed at eight or nine o’clock. (RT 839-841)
Around 1:10 a.m., she woke and saw a nude man standing between her
bed and the door; the television was on, and was the only light source in
the room. Rosalie M. could not see the man’s face because he covered
her eyes with his hands right away, putting her down on the bed and
saying that if she did what he said, she would not be hurt. Rosalie M.
thought she began screaming; keeping her eyes covered, the man led
her around the room, looking for something to blindfold her with. The
man asked for a pair of nylons, Rosalie M. said she didn’t have any, the
man told her to undress, took her shirt, tied it around her head, and led
her back to bed. He asked Rosalie M. her name, she told him, he said
she wouldn’t be hurt, just to do what was asked. The man had Rosalie
M. lubricate herself with her fingers, put his fingers in her vagina, laid
her down, put his penis in her vagina, had her orally copulate him, then
reinserted his penis in her vagina. Rosalie M. also thought the man
may have orally copulated her, and that he put his penis in her vagina
“at least four” times. (RT 841-846, 848) At some point, Rosalie M. told
the man she was hurting “a little.” Rosalie M. was scared, and did not
think she was going to survive. (RT 844-845)



The encounter took half an hour or forty-five minutes. The
man talked to Rosalie M. throughout: he was “nice.” He told Rosalie
M. nicely what to do, asked how many children she had, if she would
like a drink of water; Rosalie M. said yes, and he gave Rosalie M. a
drink from the water by the side of her bed. When he was finished, the
man tucked Rosalie M. in and told her to stay there for five or fifteen
minutes, “one of the two,” so he could have time to get away; he left,
still naked. Rosalie M. tried to call the emergency number, but
discovered the telephone was disconnected. She dressed, went to a
neighbor’s house, and police were called. (RT 845-846, 1663)

Rosalie M. was examined by a forensic nurse specialist, who
took a swab from Rosalie M.’s vagina. No sperm was detected in the
sample.!9 Rosalic M. described her vagina as “really ripped.”
According to the nurse, Rosalie M. had a large tear along the side of
the urethra, two tears above the urethra, two hymenal tears, a red mass
inside her cervix, and a periurethral edema: she was swollen around the
urethra. (RT 847, 1400-1404) Later, Rosalie M. discovered the man
got into her home through a small sliding window, about 48" high and
12" wide: the screen had been ripped out, and outside motion lights
disconnected. (RT 847, 849-850)

Counts 48, 49, 50 and 51: Jane Doe #9: Margaret G.

On May 11, 2002, Margaret G. was seventy-one years old,
living alone in a mobile home park on Oak Street, in Los Alamitos.
The night before, Margaret G. fell asleep on the couch, woke at 12:35
a.m., and went to bed. She woke again because she felt someone on
her back, a gloved hand over her mouth, choking her and yanking back
her head, repeating, “Don’t scream. I don’t want to hurt you.” (RT
958-961) The man removed his hands from Margaret G.’s mouth, took
off her shorty pajama bottoms, and poured something cold down
Margaret G.’s back and into the buttocks area. He then entered her
vagina. Margaret G. told the man he was killing her, that she needed

10 A former Huntington Beach crime laboratory forensic

scientist testified he detected over 120 sperm on one of the
vaginal slides. (RT 1663-1670)



water. She reached for a bottle of water on the night stand, took a
drink, and dropped the bottle on the floor. Margaret G. couldn’t catch
her breath; she repeated the man was killing her and she needed more
water; he got up and took Margaret G. to the kitchen, walking behind
her. After Margaret G. drank a glass of water, the man drank from the
same glass, and took Margaret G. and what was left of the water back
to the bedroom, setting the glass on the headboard. (RT 960-962)

The man next took Margaret G. to the bathroom and stood
her on one leg while stretching the other on the counter; he put a
washcloth over the nightlight, then entered her vagina, pulled out and
took her back to bed. (RT 962-963) There, the man piled pillows
behind Margaret G. and put his penis into her vagina for a third time
as he sucked on her breast. Margaret G. testified she kept whining,
“you’re killing me,” and asked how long he was going to stay. The man
took Margaret G. by the arm back to the bathroom, and told her to
give him ten minutes, to take a shower, and he would be gone. When
Margaret G. left the bathroom, she noticed the front door was
deadlocked, indicating her attacker had used the back door. After
finding her telephone disconnected, Margaret G. retrieved a second
telephone, and called police. (RT 963-964)

The police arrived, and Margaret G. was taken to the hospital;
she was bleeding down her legs, and was kept in the hospital for three
days for congestive heart failure. When the forensic nurse specialist first
saw Margaret G., Margaret G. was having a heart attack, so the nurse
examined Louise H. first. Swabs were subsequently taken from
Margaret G.’s breasts, and a reference sample was taken; the samples
were delivered to the Los Alamitos Police Department, then
transported to the Sheriff’s crime lab. When examined, Margaret G.
had multiple bruises on her chest, abrasions over her face, there was
blood over the inner aspect of her legs and thighs, and she had what
appeared to be dried blood in her hair; there was redness, swelling and
tears to the genitals. (RT 964-965, 967, 1358, 1362-1363, 1447-1448)

Margaret G. only saw her assailant in the dark. He was
wearing white gloves, and his skin was dark. His hair was curly, looked
like “a bird’s nest,” wild, parted in the middle, with bangs coming
across the forehead from the sides, and very short on the sides. At trial,



Margaret G. said she could not tell how tall he was; she described him
to police as clean-shaven, 5'6" to 5'7", 160 to 170 lbs., with buzzed or
faded, “very short”and tapered upwards, hair, parted in the middle; the
man had a thin, muscular build. Margaret G. told the forensic nurse
specialist the man was a “thin, wiry” white male in his 20's, not hairy.
(RT 965, 968-971, 1385-1386, 1449-1450) Some months later,
Margaret G. met another woman, Louise H., who lived in the same
mobile home complex and was also assaulted that night; previously,
Margaret G. never met, or had any physical contact with, Louise H..
(RT 966-967)

Counts 52 and 53: Jane Doe #10: Louise H.

On May 11, 2002, Louise H. was sixty-eight years old, living
alone in the same trailer park as Margaret Margaret G.. She fell asleep
on her couch; she woke to find gloved!! hands pulling at her face from
behind her, covering her nose and mouth. It was difficult to breathe;
Louise H. screamed and struggled, a man told her to shut up and put a
small sofa pillow over her face. (RT 972-974) The man took Louise H.
down the hallway, she asked where they were going, he said he was
taking her to the bathroom because she was going to call the police. At
the bedroom door, the man hit Louise H. on the right cheek with his
fist, knocking her on top of her bed. He took her to the bathroom,
threw her face down on the floor and removed her pants. He stopped,
and after some period of time, Louise H. realized he had left. She
started kicking the bathroom safety door, hoping to attract a neighbor,
getting no response, she returned the way the man brought her; as she
went past the service porch, Louise H. realized her car was missing.
(RT 975-977)

Louise H. called police; she was subsequently examined by a
forensic nurse specialist; a blood sample and fingernail scrapings were
taken. Louise H.’s nose and chin were swabbed, and there were swabs
taken from her left face, the outside of her mouth, her neck, and her

H Louise H. testified the gloves felt like they had “steel

wool” in them: “they were just tearing my face up and my
arms....” (RT 975)



right and left hands. The samples were booked to the Los Alamitos
Police Department and transferred to the crime lab. Louise H. had
abrasions on both sides of her face and back and bruises on her body.
Louise H. did not see Margaret G. the night she was assaulted, and had
no prior contact with Margaret G.. (RT 977-978, 1358-1362, 1364,
1447-1448) Louise H. did not see the face of her assailant, and could
not identify him; she thought he was a small person based on her
height: she is 4'11 _". She felt one of the man’s forearms, which seemed
smooth, or hairless. (RT 973, 978-980)

Counts 54, 55, 56, 57 and 58: Jane Doe # 11: Marilla M.

On June 26, 2002, sixty-one year old Marilla M. was living on
Roslow in Long Beach; she spent the evening alone, degrouting a
counter, and went to bed around midnight. At around 2:35 a.m.,
Marilla M. woke to the sound of the dining room floor creaking. She
sat up, turned on the lights to find her glasses, picked up the telephone,
and started to dial the emergency number. (RT 763-764) A man
jumped into the door, hands up and feet sprawled, naked except for
socks on his hands and feet, and a T-shirt over his head. He flew at
Marilla M., hit her in the jaw, knocked the telephone across the room,
and jumped on top of her. Marilla M. began screaming, he turned off
the overhead light, she started struggling, he told her to be quiet.
Marilla M. realized her neighbors were out of the area, and calmed
down. The man began orally copulating Marilla M., keeping one sock-
covered hand over her face as he did so; she bit his hand through the
sock, and he jerked his hand back, dislocating her jaw. The man told
Marilla M. not to fight him. (RT 764-767, 771)

After orally copulating Marilla M. a couple of times, the man
put his penis in her vagina. She continued to struggle, he pushed her
against the wall, cocking her head to one side. His penis slipped from
her vagina; he continued pushing against her until she complained that
he was breaking her neck or hurting her. Marilla M. believed the man
reinserted his penis at some point. Marilla M. told the man he must
have hated his mother or his grandmother, then began reciting the
Lord’s Prayer. She thought the man started to hesitate, and put her
hand up inside the shirt over his face; he had flipped her shirt over her
face during the assault. Marilla M. felt chin whiskers. When she first



felt his scalp, she thought the man was bald, then felt something
“sticking out” that felt like “dry ends of hair
front of him.” (R'T 767-770, 772)

9 <

sticking straight out in

When Marilla M. reached the line “deliver us from evil,” the
man backed off, removed his penis from her vagina and tried to turn
Marilla M. over; thinking he was going to anally attack her, Marilla M.
said, “No, not this. Please, not this,” and grabbed the man’s penis.
The man told Marilla M. to turn over, she said no more, and he
stopped, rolling her over and putting her sheet over her. He rubbed
her back and told her it would be “fine.” (RT 770-771) The man told
Marilla M. to give him ten minutes before calling the police and not to
tell people at her work. She laid face down until he left, then tried to
find her bedroom telephone. Unable to do so, Marilla M. went into
another room to use the telephone. The line was still open from her
earlier dialing attempt, so Marilla M. went to one of her tenant’s houses
and asked her to call the emergency number. The assault lasted
between twenty minutes and one hour. (RT 772-773, 786)

Police arrived, Marilla M. was taken to be examined by a
forensic nurse specialist. A vaginal swab was taken, as well as a
reference sample, and clothing collected; police transferred the samples
to the crime lab. Sperm was detected on the vaginal sample. Marilla
M. had multiple contusions and abrasions on her face, and complained
of facial pain. She had abrasions to her forchette arca, which was
Toluidine positive, indicating fresh injury. (RT 773, 775, 1371-1379,
1381-1383, 1434-1435, 1742-1745) Marilla M. told police she could
not identify her assailant. (RT 775) Someone had broken into her
home once before, in 1997; she told the officers she thought it might
have been the same man.!? During the assault, she couldn’t see

12 In 1997, Marilla M. and her partner were in bed when a

man came into their room; as soon as the man saw her
companion, he turned and ran. The police caught a man fitting
the intruder’s description riding a bicycle nearby, and asked
Marilla M. and her partner to identify him. Marilla M. said she
could not identify the man “for certain,” but that his silhouette
“looked like this guy.” It was not appellant. (RT 789-790) In



anything more than “smooth skin,” though wondered if he was wearing
“a body suit or something,” as it seemed gauzy and she did not see the
man’s penis when he first leapt into the room.!3 She told police he had
no body hair because she could not feel any body hair. Marilla M. also
said the man had curly hair on his head, though the police report
indicates she said he had straight hair. She noted he had a 3"-long wisp
of hair hanging over his forchead. She did not recall telling police the
man was either White or Hispanic: she thought she said he was tan, but
had no tan lines; the officer testified Marilla M. said the man was 5'8",
olive-skinned, with no apparent tattoos or body hair. At a subsequent
interview, Marilla M. said he was olive-complected. Marilla M. said
the man was a little taller than she 1s: Marilla M. is 5'6", and guessed
her assailant was 5'7" or 5'8". She described him as bigger than her,
heavy, but not defined or muscular. He had a goatee, but she did not
feel a mustache. (RT 776-780, 782-785, 787-788, 1436-1437) Marilla
M. told the forensic nurse specialist she could not determine her
assailant’s ethnicity, but said he had a curly goatee, a scarf tied around
his head, and wore a white T-shirt. (RT 1380-1381)

Marilla M. did not recognize appellant as her attacker. (RT
773-774) She had seen photographs of appellant in the newspaper, and
believes he is guilty based on those reports and what she’d been told by
the prosecution. (RT 777-778, 781)

Counts 59 and 60: Jane Doe #12: Betty W.

1998 or 1999, police showed Marilla M. a composite sketch, but
Marilla M. could not identify that individual as her attacker.
Marilla M. was shown more than one photographic lineup, but
was unable to make an identification. (RT 791, 796-797)

13 Marilla M. added the body suit hypothesis on cross-

examination; later, she said the man was naked, but might have
been wearing “something” because otherwise she couldn’t figure
out why she didn’t see his penis when he first came into the
room. (RT 786)



On August 13, 2002, Betty W. was seventy-four years old,
living in a large house in Huntington Beach; she lives with her
grandson, but was home alone that evening. At 11:30 p.m., Betty W.
was in bed, crocheting and watching a baseball game. She heard a
noise, got up, and went down the hall, turning on all lights along the
way. Seeing nothing amiss, she returned to her crocheting, and began
watching the news. She heard a thud, thought she had a prowler, and
called 911. Betty W. was standing in her back room; as she dialed, she
heard him “come on the phone,” and she was grabbed from behind,
sending her glasses and the telephone “flying.” Betty W. yelled, “He’s
in my house and he’s attacking me,” turned, and saw a naked man with
a towel over his head. She tried to attack his eyes, but couldn’t, then
tried to remove the towel to see who it was, and couldn’t. The man
knocked Betty W.’s arm away, she grabbed his penis, finding what she
thought was mesh underwear. (RT 851-853, 855, 859) The man
pushed Betty W. to the floor and got on her back; the telephone rang
and the man got off Betty W. and ran down the hall. He was naked
except for the towel and a black G-string. The towel was rough, “the
kind that you have at a car wash”; Betty W. thought the man was
wearing something like a gardener’s glove on the hand he had pressed
against her face. (RT 853-855, 859, 861)

The police arrived; Betty W. was subsequently examined, her
clothes collected, and swabs taken from her body, including her cheeks
and hands. A control sample was also taken and ultimately delivered to
the Orange County Sheriff Department crime laboratory.!* (RT 858,

14 The criminalist testified the procedure followed in taking

samples was: put on a pair of fresh latex gloves, remove and
dampen one of the kit’s sterile cotton swabs with distilled water,
swab the location to be tested, place the swab in one of the kit’s
plastic test tubes, and put the sealed tube into a marked manila
coin envelope. After collection, envelopes are taken to a drying
box at the police station, into which swabs are placed in small
circles. A fan circulates warm air throughout the box; once dry,
the swabs are returned to their containers and booked into



1128-1131, 1553-1555) Betty W. told police her assailant had “very
smooth,” hairless buttocks, and a “fairly light olive” complexion: he
wasn’t white or black. (RT 860-862)

Betty W. did not identify appellant as her attacker. As a result
of the assault, Betty W. had some temporary red marks on her left car
and the left side of her face. (RT 855-858)

Counts 61 and 62: Jane Doe #13: Vicky Sue B.:

On August 15, 2002, Vicky Sue B. was living on Sandia in
Long Beach,!> a guest house behind a larger house occupied by her
landlords. The night before, Vicky Sue B. had gone out with her
parents, and did not return home until about 1:00 a.m.; she collected
her mail, got ready for bed, angled the television towards the bed,
turned it on, and fell asleep. Vicky Sue B. was wakened by a gloved
hand over her mouth and a voice saying, “Don’t fight me.” The cloth-
back glove had plastic bumps or beading on the front, “like to grip... a
BMX bike,” or gardening gloves. (Peo. Exh. 8, pp. 65-69, 87-88.)

Vicky Sue B. first played “possum,” but the person shook her,
apparently wanting her to wake. Vicky Sue B. woke, and fought. She
yelled, and the man shook her head up and down, telling her to shut
up, not to yell; she began to move left, making a circle as she fought.
She tried to slide off the bed, but the man yanked her back. The man
got on top of her, Vicky Sue B. realized he was nude.!® He tried talking
to her, telling her not to yell or fight, asking her name, but she

evidence. Drying protects the integrity of the evidence. (RT
1131-1136, 1138-1142)

15 In the transcript of her taped testimony, Vicky Sue B.’s

street is referred to as “Sandia”; the street is referred to as
“Zandia” at trial. (Peo. Exh. §, p. 65.)

16

p.91.)

Vicky Sue B.’s face was covered at times. (Peo. Exh. 8,



continued fighting. She bit his hand, but did not know if she broke the
skin. Vicky Sue B. was on her back; the man told her to turn over; she
resisted, knowing she would be weaker on her stomach. Vicky Sue B.
said her name was Joanna, and asked his name: he said Tito. Vicky
Sue B. said she was H.IV. positive. There was a “slight hesitation,”
then the man said he didn’t care. Vicky Sue B. asked him to use a
condom, saying she had one. (Peo. Exh. 8, pp. 69-74, 89.)

The man picked Vicky Sue B. up in a “wrestling move” and
threw her on the bed; Vicky Sue B. began moving to the right, but her
head became caught between the bed and dresser. Vicky Sue B. told
the man he was “tweaking” her neck, the man said he didn’t care, and
continued choking her between the furniture. Throughout, Vicky Sue
B. was scratching her attacker: she had “real long” acrylic nails, “hard
and strong.” She scratched his chest, his arms, his groin. She stuck her
fingers in his left eye, scratching it, and stuck her pinkie up his nose and
started yanking and ripping, to “get blood.” She grabbed his penis and
squeezed “hard.” She hit him. She repeatedly kneed him in the groin
with her right knee, then slid off the bed head first and saw that the
man’s face was covered by a shirt knotted over his head. (Peo. Exh. 8,
pp. 73-76, 83-86.)

The man was sweating profusely: Vicky Sue B.’s hands slipped
on his skin, and he smelt “musty.” Vicky Sue B. described his physique
as “soft,” the sort that might have “been buff, but now it just let itself
go.” Because of the sweat, Vicky Sue B. testified she could not gauge
the amount of his body hair; she told the detective he had some chest
hair and hair around his nipples, but not a lot. She felt hair when she
grabbed his groin. Vicky Sue B. told the detective she thought the man
was 5'9" to 5'10" but not more than 6"; Vicky Sue B. is 5'4" and weighs
120 Ibs.: given the man could not overpower her, Vicky Sue B. did not
think he was very strong. She thought he was in his 20's to 30's, of
average build. His hair was dark, and seemed loosely curly or wavy,
“messy.” His penis was soft, and Vicky Sue B. told police she thought it
was very small. Vicky Sue B. told the detective that when the man said
his name was Tito, he said it with an authentic Latino accent; Vicky
Sue B. is Latina. (Peo. Exh. 8, pp. 76, 89-98, 102-105.)



Vicky Sue B. ran to her bedroom door and opened it; the man
said “wait,” Vicky Sue B. turned and saw the man’s body was olive-
colored. She ran out the door and on through the front door away
from her house; she went to the landlord’s, hammering on the door and
screaming there was a guy in her house, and a young girl who lived
there called the emergency number. (Peo. Exh. 8, pp. 76-77, 83, 100-
101.)

The police arrived, and Vicky Sue B. was subsequently
transported to the station, interviewed, then examined by a forensic
nurse specialist. Samples were taken from her palms and fingers, and
cuttings from her fingernails; a reference sample was collected, as were
Vicky Sue B.’s clothes; these were transported to the Sheriff’s
Department crime laboratory. Vicky Sue B. had abrasions on her
upper lip and abrasions and bruises with redness on her body. When
Vicky Sue B. returned to her home, there was “blood everywhere,” on
the pillowcases and bedding, blood which had not been there before the
assault, and was not Vicky Sue B.’s. (Peo. Exh. 8, pp. 77-83, 86; RT
1364-1368, 1413-1414)

Vicky Sue B. could not “100%” identify her assailant; when
asked on direct examination if anyone in the courtroom looked like the
person who assaulted her, Vicky Sue B. identified appellant. When
asked on cross-examination if she could identify her assailant, Vicky
Sue B. said, “I cannot.” (Peo. Exh. 8, pp. 79-81.)

Counts 63 and 64: Jane Doe #14: Julie A.

On November 7, 2002, Julie A. was thirty-six years old, living
alone on Euclid Avenue, in Long Beach. The night before, she went to
sleep around 11:00 p.m., she woke sometime in the early morning, and
sat up in bed, unable to breathe, then realized there was a latex-gloved
hand around her nose and mouth. She panicked, trying to move the
hand; a man said, grufily, “Don’t say anything.” She kept struggling to
remove the man’s hand; when he finally moved his hand away, she said
she would do whatever he wanted, that she didn’t want to get hurt.

The man put his hand back over her mouth and told her to be quiet
and not do anything; the television was on, and the man covered it with
a blanket. Julie A. reached around in the sheets, trying to find her



telephone, but the man came up behind her; she said she’d do whatever
he wanted, and asked if she could move her small, elderly dog out of
the bed. The man indicated she could, she picked up the dog, went to
the living room, was about to open the front door, but the man said,
“no.” (RT 982-985, 987)

Julie A. asked if she could let the dog “go to the bathroom,”
and put the dog on the couch; the man wanted to return to the
bedroom, Julie A. said she needed to use the bathroom, and the man
accompanied her; while in the bathroom, Julie A. asked the man to
turn off the bedroom heater. After initially refusing, the man agreed.
As soon as he left, Julie A. locked the bathroom door and opened the
window. She noticed the screen was off, realized this was the point of
entry, put her head half out the window and began screaming. (RT
985-986) The man appeared outside the window; Julie A. tried to
escape by the door, but the man caught her in the doorway. They
struggled, she fell in the hall, kicking and pushing him as he tried to put
his hand over her mouth. At some point, his index finger slid into her
mouth and she bit him.!7 She then ran out the front door and pounded
at a neighbor’s door, there was no immediate response; as she turned to
another house, the first neighbor opened her door. (RT 986-988, 990-
993, 999-1000)

Julie A.’s neighbor called police; they arrived, took oral swabs
from Julie A., and booked them into evidence. There was some blood
on Julie A.’s lips: she was not sure if it was her blood, or her assailant’s.
Julie A. was examined by a forensic nurse specialist, who took swabs
from Julie A.’s body. (RT 988, 1068-1075) Julic A.’s leg was bruised in
the assault. (RT 998-999) Police officers searching the alley behind
Julie A.’s house found latex gloves in a trash can behind a house about
three houses away from Julie A., and booked them into evidence. The

gloves were layered, one glove inside another, so there was more than

17 On cross-examination, Julie A. testified she believed she

bit the man “sideways,” i.e., across the mouth, running the length
of the finger, perhaps close to the knuckle. She did not feel the
glove tear from her bite. (RT 991, 994-995)



one glove per hand. There was no blood on the gloves. (RT 1057-
1066)

Julie A. never saw her assailant’s face: he kept a dark-colored
shirt over his face and head. She told police she thought he was
wearing nylon jogging pants because of the sound they made. The
pants were dark. Julie A.is 5'11"; the man was “possibly” two to three
inches shorter: 5'8" to 5'9". He had a medium build, and appeared
younger than she. The man asked Julie A. her name once or twice; she
asked his, but he did not answer. (RT 988-990, 996-997, 1001)

Appellant’s November 7, 2002 arrest

At about 1:01 a.m. on November 7, 2002, Long Beach patrol
officer Kevin Delorto received a call about an assault on Euclid
Avenue. Delorto was half a mile away, and as he drove towards the
location, he saw appellant riding a bicycle in the center of 23t Street,
just east of Euclid, three blocks from the site of the assault. (RT 1023-
1027) Delorto jumped out of his car, pointed his gun at appellant and
told him to stop. Appellant “looked surprised,” and stopped. Delorto
asked appellant to get off his bicycle, and told appellant he was being
stopped because he didn’t have a light on the bicycle and there had
been an incident in the area he wanted to question appellant about.
Delorto asked appellant who he was, where he was going, and where he
had been; appellant gave his name, said he was coming from visiting a
friend, John Bracco, who lived near the Java Lanes Bowling Area, on
Pacific Coast Highway and Redondo, and was going to his home at 238
Ximeno. (RT 1028-1029)

At the time of his arrest, appellant was wearing blue jeans, a
baseball cap, had arm warmers in his pockets, and a beanie cap in the
back waistband of his pants. He had a white long-slecved shirt with a
black T-shirt underneath; the black shirt had large lettering across the
top. Delorto did a custody search, lifting appellant’s shirt to see
underneath. There were no bruises on appellant’s body or face. (RT
1031-1038, 1040) Delorto noticed appellant had a small bleeding cut
below the knuckle on his right index finger, and a second small cut on
the corresponding area on the back of the finger. The cut ran around
the finger, not the length of the finger; Delorto described the bleeding



as a “trickle of blood,” and did not recall any smearing. Appellant said
he hurt himself on the gear shifter level while dismounting from the
bicycle. (RT 1029-1030, 1036, 1039-1040)

Another officer arrived, took a saliva swab from appellant to
be used as a DNA reference sample, and subsequently booked the
sample. The officer had received ten minutes training on how to take a
DNA field sample two weeks earlier; he wore a pair of gloves while
handling the swab, which he believed was sterile. The officer did not
have to break a seal to get to the kit, and the swabs were not sealed.
The officer removed the swabs, took the sample, then put the swabs in
a small cardboard box inside the kit. The officer testified he was “very
careful” not to contaminate the swabs, but could not remember if he
touched his pen or face with his gloved hand. The officer did not take a
swab from appellant’s cut. (RT 1042-1056) A methamphetamine pipe
was recovered from appellant; in response to the officer’s questions,
appellant said he was just out for a bike ride. (RT 1045)

The latex gloves found in the alley and appellant’s saliva swab
were transferred to the Los Angeles County Sheriff’s crime laboratory
and given to a criminalist for testing. (RT 1077-1082) On November
12, 2002, a reference blood sample was taken from appellant and given
to Long Beach police. (RT 1162-1166, 1173-1178)

On November 10, 2002, police followed appellant to a
residence in Oxnard. About 8:00 p.m., appellant was arrested, and
driven back to Long Beach. (RT 1201-1203, 1211-1212) The Long
Beach Police Department created had a task force to catch the Belmont
Shore rapist: at least five detectives in the Sexual Assault Unit were
involved. Kriskovic was the lead investigator; a composite drawing of
the suspect was prepared in 1998 and posted throughout the Belmont
Shore area at her direction. The description given the public was of a
man with light brown hair, and light brown or hazel eyes. Appellant
was darker complected when arrested than he was at trial. (RT 1323-
1324, 1326, 1332-1334)

Appellant’s Admissions




Appellant’s mother was born in the Philippines, as was her
son. Appellant’s father was Samoan, a member of the United States
Navy who died in Vietnam. Mrs. Rathbun is half Filipino and half
white. (RT 1113-1114, 1117-1118) On November 7, 2002, Mrs.
Rathbun went to the police station to talk to appellant: they met
privately for fifteen to thirty minutes. During their meeting, appellant
told his mother, “I will pay for my sins.” One of the detectives told
Mrs. Rathbun beforehand appellant was guilty. Mrs. Rathbun asked
how could they prove it, did he see it; the detective said he hadn’t seen
it, but appellant would “answer for it” because DNA would prove him
guilty. (RT 1114, 1119-1122, 1124)

Mrs. Rathbun told a detective what her son said about paying
for his sins, but did not say appellant said he was responsible for these
crimes, or that when she asked where she had gone wrong, that he said
it was his fault, not hers, because he was the one who did it. Mrs.
Rathbun testified she did not say to the detective that she didn’t know
what went wrong because her son went to church and confession and
she had taught him to fear God. (RT 1114-1115) She was very upset
when she talked to appellant, and both she and appellant were crying.!8

8 The detective who escorted Mrs. Rathbun to her meeting

testified the two talked for seventeen or eighteen minutes;
afterwards, the detective told appellant his mother was very
concerned about his situation and if he “had got right with his
mother.” According to the detective, appellant said he told his
mother he was the one responsible for the rapes, “he was the one
in the news,” and that it was his fault, not hers. The detective
told appellant his mother would probably be approached by the
media; appellant asked the detective to tell his mother not to talk
to the press. Mrs. Rathbun told the detective what appellant had
said, and that she didn’t know what went wrong with appellant,
because he went to church and confession, and she had always
taught him to fear God. On cross-examination, the detective said
he “never noticed” whether Mrs. Rathbun or her son had been
crying. (RT 1193-1200)



(RT 1123-1125) Appellant learned to speak English when he was four
or five years old. He does not speak Spanish. Appellant is a surfer,
spending a lot of time at the beach: his normal complexion is darker
than he appeared in court. He has worn his hair in dreadlocks for
many years. (RT 1118-1119, 1123) Between August and November,
2002, appellant lived with a girlfriend and another friend, and visited
his mother each week. Mrs. Rathbun never saw appellant with an eye
injury or deep scratches on his body during that time. (RT 1126-1127)

Mrs. Rathbun was interviewed by Tracy Manzer, a Long
Beach Press Telegram reporter; the interview was published on
November 13, 2002. In the article, Mrs. Rathbun was credited with
saying that appellant told her, “I'm sorry I did it, Mom. I'm going to
have to pay for my sins.” According to the report, Mrs. Rathbun asked
appellant why he did it, why he would hurt her like this, and appellant’s
“eyes just flooded with tears and he shook his head. He could not say
anything.” Mrs. Rathbun testified she did not tell this story to Manzer.
(RT 1114-1115) Mrs. Rathbun was also interviewed by Michele Geely
of Channel Nine News; in her on-camera interview, Mrs. Rathbun said
she asked appellant, “Why did you do this?” to which appellant
responded, “Mom, I’'m going to pay for what I did.” Mrs. Rathbun
testified she and appellant did not have “that kind of conversation.”
(RT 1115-1117)

Tracy Manzer testified that when she interviewed Mrs.
Rathbun in November, 2002, Mrs. Rathbun told her appellant said,
“I'm sorry I did it, Mom. I'm going to have to pay for my sins,” and
when Mrs. Rathbun asked her son why he did it, why he would hurt
her “like this,” “his eyes just flooded with tears and he shook his head.
He couldn’t say anything.” (RT 1187-1189) Mrs. Rathbun cried during
her interview. (RT 1190)

During the November 10® drive from Oxnard to Long Beach,
the transporting officer advised appellant of his Miranda rights,
appellant nodded, and said yes when asked if he understood his rights
and wished to waive them. The officer asked appellant if he
understood what was happening; appellant asked why he was being
arrested, and the officer indicated it was for sexual assault. Appellant
told the officer he had graduated from Poly High School in 1988, was



of Hawaiian descent, had come from Hawaii when younger, had
traveled to the Seattle area and returned to Long Beach. There was
some discussion about the Navy, ships, and current events: appellant
“took a real interest in the Afghanistan situation.” The officer
described appellant as alert and “pretty intelligent.” The transporting
officer told detectives he had advised appellant of his rights, and
appellant had waived those rights. (RT 1201-1209)

The officer who moved appellant to and from his
interrogation by the detectives testified that while driving back to the
jail, he asked appellant about an incident on Zandia Street: the officer
had been off duty on August 15, 2002, and was curious about the
suspect’s escape route. Appellant indicated he remembered the Zandia
episode; the officer asked if appellant had been on a bicycle or on foot;
appellant said on foot; the officer asked if appellant had gone over the
back fence through the house behind Zandia; appellant said he had; the
officer asked if he had used a nearby pedestrian walkway to get to
Lakewood Boulevard; appellant said he had; the officer asked if
appellant had gone across Lakewood Boulevard, or gone northbound;
appellant said he went northbound. The officer said he’d thought
appellant had gone to a parking lot and gotten into a car; appellant said
no, he went to the Spires Restaurant, and used a pay phone to call a
female friend, who picked him up eight minutes later. Appellant
couldn’t remember the woman’s name, but said she didn’t know what
had happened . Appellant did not volunteer any information about
being injured that evening. Appellant did not appear to be tired during
the 1:00 a.m. drive. (RT 1213-1223)

Appellant’s Interrogation/Confession: Untaped

Detective Katherine Kriskovic started interrogating appellant
about 9:40 p.m. on November 10, 2002, readvising appellant of his
Miranda rights although the transporting officer indicated appellant had
already been advised, and waived, those rights. Appellant signed a
waiver form, which was then witnessed by Kriskovic and Detective
Collette. Kriskovic had prepared a flow chart of various rapes,



indicating who the victims were,'? and whether there was DNA
evidence. The chart listed thirty-one rapes, those with DNA evidence
were highlighted. Kriskovic told appellant his DNA sample “came
back” to DNA taken from Gloria C., assaulted in August, 1999.
Kriskovic showed appellant all the points on the chart involving DNA
evidence, and how those cases had been linked to the DN